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OR})ER nmvme DEFENDANT'S MOTION TO DI‘SMISS THE
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R Thm matter comes bcfore the Couri on Defendant 3 Motlon to Dlsmlss the Class Dol

: -Acnon Lompiamt pursuant to C R.C.P. I2(b)(5) Hdvmg conmdered the parties bncfs .- S

L '-and the dppllcable la,w the Court enters the follovnng Rulmg and Ordcr
| - | 1 Background |

The allega‘nons in thxs case stem from Defendant Amerlcan F amlly Insurance

'- Company s alleged failure to offer extended Perqonal InJury Protection (“PTP”) coverag:,e j. B "

~to its Colorado insureds as requn‘ed by C. R. Si§ 10-4-710. Plaintiff Hicks, the putatlve

- class tepresentative, on behalf of all 51m1Eariy sittiateéd American Family insureds in -

" Colorado; filed 4 class action eomplamt against Defendant alleging that it failed to offer

extended PIP benefits to its-insured. - Plaintiff seeks declaratory and injunctive relief and : R
" requests that the Court reform pollues of the: ‘putative class members. to. include extended AU

" _PIP Accordlngiy Piamt;fi mOVes to cer’nfy the class pursuam to C R. C P 23(b)(2)

Before Plamtlff f’ led this case; severai other partzes have unsuccessfu]ly

- attempted to ccmfy and pursue class actions agamst American Family for failing to offer e
~ extended PIP coverage. See French'v. A Famxlv Mut. Ins. Co. et, al; 2000 CV 3162, El = .0
_ L2003V
1081, Adams County; Colorado (‘Mdrshali "); Breaux v: Am. Family Mut. Ins, Co., Case - -

' Paso County, Colorado (“French’y; Marshall v. ‘Am. Family Mut. Ins. Co.et. al

. No. 04-N—0191 D. Colo. - To date two of the three other courts to consxder thiese cases -

. have demcd L]&SS cernf catlon By Motlon 1;0 D1smiss Defendant argue% that {he issue oo

! As of the time of this Ruhng and Order the Federal Distict Ceurt has ot ruled on Breaux’s motion to’

urt-does not address Magzstrate Judge Watanabe s : AN




o of cemﬁca’non hds been httgated and- dccrded and thus coiiateral estoppel prCIUdGS
- :*Plamﬁff from seeklng 2 ClaSS ce oMt o

M Standardof Review

. C R C P 12(5)(5) al]ows dlsmls_s_aE ofa c_omp[amt for fallure to state a c]alm The _
s _' purpose of a motion:for dlsmxssai i C.R C_ P, 12(b)(5) 1 is to test the formai qufﬁmency of -
o the complalnt ‘Dorman v, Petrol / ‘9 4P-2_d 909 911 (Colo 1996), Duplapv.”
- Cola. Stmngs Cablevision, 829P"d_-f1286, 0 (Colo. 1992) The rules of notice pleading -~~~ 0
A only require “a ‘short and plain statement_of the cla;m_ _ 'owmg ‘that the pieader isentitledto -
-"-:'_.f--"_:"rehef ’ ._C'RC P 8(a)(2) hamro elﬁhold V.'.Z'Zart'man 823 P2d 120 122 (Colo }992) SR

_ When rulmg on a motion to dt'smlss pursuant to C R C P 12(b)(5) the court must L
o ":f -'con51der only. those matters sta,t he Tour comets of 1he ‘complaint.” Dllhnger v.N, '- HEEER
" Sterting Irrigation Dist:; 308 2d 608, 609 (1957) All dveririents of material fact in the'
o :{_'complamt ust be acccpi ‘s true and viewed in a hghi mcst_favorable to the plamuff
7 Dorman, supta; Dunla :
o _fallurc to state a clai" 3

: ..’.-.-'Dawdsonv D]li 380 Coio L
1 1t1115 Conicvv G1bsom 3‘?5 U S 41 (1937))




o _"(b)(2) any such deomon Was 0ol

_ Applymg thcse elements to T.he Plamtl _ _'-s‘ciazms demons‘rratcs that the ﬁrst
_' " 'element of coIIateral @ o

ﬁ_-_.-'-approprxate ander ; ' : IR
- Marshall courts- éictually con%ld' d and determmcd class: cemﬁcatmn under C. R C . 23 SRR

necesqary to ezth{:r courts demal of C]dSS

";'ﬁccrt:f' cation, ; L

Uni;ke the case at bar _the French ar .arshdll plamtaffs both brought multzple

'-'cia;ms for dccldratory as’ wel ¥

U of certification solely in a'posture of decfarato_ry ori unctive relief under C.R. CPp.

meet the: reqmrements under C,R. C.P:23(a) (
- and adequate representa ).
© Gilbert nonetheless briefly add;

:predommately for monetary ra _
.'-::-Pheips concluded that class cemﬁcatlon_iw as: mapprj

SRR ]HanCtIVG relief but four
- U CRCEP: 23(&) reqmrements,or--altemauvely,

- '_'23(1})(2) ‘As such both'¢ courts ntiff's motion for class certification on two ST

mofetary relief. Thus; néithiér court considered the 1ssue'-:_.3_'-_'-_ S L

o -independent grounds ‘First, In French. -'JudgeiGlibert found that Plaintiff’s claim did not e RS

osny, commonahty, typlcallty,
er declining ifi cation tinder C.R.C.P. 23(a), Judge -
ssed cemﬁcatlon issues under C.R.C.P. 23(b), finding -

- certification mappropnate under C.RIC.P. 2_3(b)(2)3'b_ecause the piamtlff’s claims were E R

mjunctlve retief. Sum!ar]y, in Marshall; Judge

- '(b) agam notmg monctary claims pr _do mate __'the piémﬁff’s requestcd rchef

In short nelther }udge a uailyconbldered thc mcrjts of pIamtltf’ S ciazm for R

cither French nor Marshall’s claims met the RO

. that neither pla1 ntiff’s claims fell within the .. .

- ambit of C.R.C.P. . 23(b)(2). As a Tesult; any determmailon of certificationunder CR.CP. . 0
-+ 23(b)(2)y made b}’ Judges Gilb d'Phelps wiis not niecéssary to the judgment to deny B

) - class certifi cat:on T hu‘; t}us Court ﬂnds that ’[0 the ‘extent the Prcnch and Marshall -

- o P]amtlff from movmg to’ cemfy

. counts actuaIEy Lonbldet‘ed and. decldcd s1m11ar issues relatmg 0 injunctive relief, the -
" courts” determinations of those is
- certification.” Acmrdmgly, _this :Court ﬁnds'-th collateral estoppel does not prcc]ucie
he putative class undcr L R C P. 23(b)(2)

V Conclusmn'. o

’ DENIED

 aD0ncthm ZZ dayof" 2004 i 1? f'

BY THE COURT

Moms W_ Sandstead Jr T B

riate under both C.R.C.P: 2.}(d) and 1' E e

Were not’inecessary to the ]udgmcnts denyitg Cfass R

For the above redsons Defcndant s Motzon to stmm the C]asv. Complamt s
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